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O n Sept. 11, 2015, the 
California Legisla-
ture passed Assembly 
Bills 243 and 266, and 

Senate Bill 643 — collectively 
known as the Medical Marijuana 
Regulation and Safety Act. MMR-
SA comprehensively regulates 
the medical marijuana industry 
and represents an important step 
in  ending irrational and unjust 
marijuana prohibition laws. Un-
fortunately, misinterpretation of a 
March 1 date provision in MMRSA 
is causing the hard fought rights 
of medical marijuana patients to 
be derailed and providing a gift 
for anti-marijuana proponents to 
get medical marijuana cultivation 
banned entirely in numerous cit-
ies and counties. 

The March 1 date provision, 
contained in Health and Safety 
Code Section 11362.777(c)(4), pro-
vides that: “If a city, county, or city 
and county does not have land use 
regulations or ordinances regulat-
ing or prohibiting the cultivation 
of marijuana ... then commencing 
March 1, 2016, the [Department 
of Food and Agriculture] shall be 
the sole licensing authority for 
medical marijuana cultivation ap-
plicants in that city, county, or city 
and county.”

The correct interpretation of 
Section 11362.777(c)(4) is that it 
merely allows the Department of 
Food and Agriculture to tempo-
rarily regulate on behalf of cities 
and counties that fail to regulate 
(or even prohibit) medical mar-
ijuana cultivation by March 1. 
However, cities and counties have 
apparently been advised that this 
provision permanently takes away 
their authority to regulate medical 
marijuana cultivation if they fail to 

act by March 1, 2016. As a result, 
numerous cities and counties have 
resorted to banning all medical 
marijuana cultivation in a mad 
dash to meet the supposed dead-
line rather than implementing 
thoughtful regulations to tax and 
control medical marijuana cultiva-
tion. Specifically, Tim Cromartie, 
a legislative representative for the 
League of California Cities, re-
cently told the Los Angeles Times: 
“[W]e have been advising our 
member cities to enact cultivation 
ordinances — in this case a ban — 

to make sure they preserve their 
regulatory authority … A ban is 
the quickest and cleanest way.” 

In response, Assemblymem-
ber Jim Wood, the author of the 
MMRSA bill that enacted Sec-
tion 11362.777(c)(4), recently sent 
an open letter to city and coun-
ty officials explaining that the 
wording of that provision was a 
“drafting error.” Wood, along with 
Assemblymembers Ken Cool-
ey, Reginald Jones-Sawyer, and 
Tom Lackey have now introduced 
emergency legislation in the form 
of Assembly Bill 21 to repeal Sec-
tion 11362.777(c)(4).

Drafting error or not, Section 
11362.777(c)(4) could never be 
properly interpreted as perma-
nently stripping the authority of 
cities and counties to regulate 
medical marijuana cultivation 
should they fail to act before 
March 1. Those that have inter-
preted Section 11362.777(c)(4) 
as permanently stripping local 
government authority apparently 
read it as stating: “Commencing 
March 1, 2016, the Department 
of Food and Agriculture shall be 
— forever and always — the sole 
licensing authority for medical 

marijuana cultivation applicants in 
that city, county, or city and coun-
ty.” However, Section 11362.777(c)
(4) could just as easily be read as 
stating: “Commencing March 1, 
2016, the Department of Food and 
Agriculture shall be — for the time 
being — the sole licensing author-
ity for medical marijuana cultiva-
tion.” Stated differently, Section 
11362.777(c)(4) is ambiguous.

Almost counterintuitively, Sec-
tion 11362.777(c)(4)’s ambiguity 
actually resolves the issue. It is 
well established that a city or 
county’s authority to regulate or 
prohibit medical marijuana cul-
tivation is within its “traditional 
land use and police powers.” See 
City of Riverside v. Inland Empire 
Patients Health & Wellness Ctr. 
Inc., 56 Cal. 4th 729, 762 (2013); 
Maral v. City of Live Oak, 221 Cal. 
App. 4th 975, 978 (2013) (“Accord-
ingly, we conclude the [state’s 
medical marijuana laws] do not 
preempt a city’s police power to 
prohibit the cultivation of all mar-
ijuana within that city.”). “Consis-
tent with this principle, when local 
government regulates in an area 
over which it traditionally has ex-
ercised control, such as the loca-

tion of particular land uses, Cali-
fornia courts will presume, absent 
a clear indication of preemptive 
intent from the Legislature, that 
such regulation is not preempted 
by state statute.” Riverside, 56 Cal. 
4th at 743 (emphasis added). “[A]
mbiguous provisions fail to pro-
vide that clear indication.” Kirby v. 
County of Fresno, 242 Cal. App. 4th 
940, 948 (2015) (emphasis added). 
Because of this clear doctrine, 
it is unlikely that any California 
court would dare read Section 
11362.777(c)(4) as permanently 
stripping the authority of cities 
and counties to regulate medical 
marijuana cultivation if they fail to 
act before March 1. 

The term “misunderstanding” 
is generous as compared to “in-
tentionally twisted,” which could 
be more accurate when describ-
ing the motives of city and county 
advisors and legislators who have 
called to ban medical marijuana 
cultivation. It has been reported 
to me that, at a city council meet-
ing last week, some of the coun-
cil members said they regretted 
voting for a cultivation ban by 
expressing their understanding 
about the dire need of patients to 

have access to marijuana but then 
threw their hands up saying “it’s a 
land use issue!” Our city and coun-
ty legislators must be aware that 
not banning medical marijuana 
cultivation would be a benefit to 
the entire community. To begin, 
taxing of commercial medical 
marijuana activity could provide a 
tremendous source of revenue for 
many of the cash-strapped local 
governments. It would also end 
some of the waste of law enforce-
ment resources dealing with ar-
rest and incarceration of patients 
and relieve the overburdened 
courts who can then deal with real 
crime. And let’s not forget the will 
of the citizens who overwhelming 
voted in 1996 for Proposition 215, 
the Compassionate Use Act. 

Our city and county legislators 
must recognize that marijuana 
prohibition laws haven’t ended 
marijuana use by Americans and 
never will. Any rational approach 
to marijuana use is to regulate 
and tax it along with recognizing 
that its use must be seen as an 
inherent right of choice by citi-
zens in a free society when used 
in a way to not endanger others. 
Hopefully, this article will initiate 
some rethinking on this issue by 
our community leaders. I believe 
that vast majority of the men and 
women in office want to do what’s 
right and are also aware of the 
numerous scientific medical mar-
ijuana studies about the medical 
conditions that are benefited by 
its use. Those who may have been 
consistent in their political plat-
forms opposing marijuana should 
remember the words of a Gandhi 
— “I am committed to truth, not 
consistency.” 

Bruce Margolin is a criminal 
defense attorney based in Los An-
geles and has been the director of 
Los Angeles National Organization 
for the Reform of Marijuana Laws 
(LANORML) since 1973.

Damian A. Martin is Mr. Mar-
golin’s law clerk and a recent grad-
uate of UCLA School of Law. His 
previous publications include “Cal-
ifornia Medical Marijuana Law: 
The Voters and Legislature Have 
Made Their Decision; Now-Let 
Them Interpret It!” and “Environ-
mental Regulation of Marijuana 
Cultivation in California: Got the 
Munchies for Some Regulation but 
Only Boring Old Sticks are on the 
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in the ACA that the Supreme Court 
rescued from constitutional oblivion 
in 2012 by ruling that it was a “tax.” 
National Federation of Independent 
Business v. Sebelius (NFIB), 132 S. 
Ct. 2566 (2012).

The mandate could not be upheld 
as an exercise of Congress’ power 
to regulate commerce between the 
states. The court’s only option to 
rescue the president’s signature leg-
islation was to find that it was a tax 
(and not a penalty at all, although 
that is how Congress and the pres-
ident referred to the payment). In 
reaching this conclusion, the court 
reasoned that the payment fit com-
fortably within the category of a 
“tax.” It was collected by the IRS; 
the requirement to pay the money 
is located in the Internal Revenue 
Code; the revenues collected are de-
posited in the Treasury, and it was 
expected to raise significant reve-
nue — as much as $4 billion in 2017.

While this analysis saved the 
individual mandate from one con-
stitutional challenge, it spawned 
another. Taxes, or “Bills for raising 
revenue,” must originate in the U.S. 
House of Representatives. Article I, 
Section 7 limits the power of Con-
gress to raise taxes by forcing mem-
bers of the House to shoulder the 
political responsibility for any such 
measure.

The ACA may have a House bill 
number, but it did not originate in 
the House. The Congressional Bud-
get Office labeled the provisions 
of the bill “an amendment in the 
nature of a substitute.” The Senate 

stripped everything from the orig-
inal House measure with that bill 
number and substituted in the 1,000 
plus pages of the ACA. The original 
House measure would have given 
a tax credit to those serving in the 
military who purchased a home. It 
did not propose any to increase any 
existing tax or impose any new tax.

The origination clause does not 
strip the Senate of its power to offer 
amendments — even amendments 
to bills that raise revenue. It still 
requires, however, that bills for rais-
ing revenue originate in the House. 
Since the original House measure 
did not impose or raise any taxes, 
it was not a bill for raising revenue. 
This measure originated in the Sen-
ate. Under the Constitution, howev-
er, the Senate has no power to initi-
ate legislation to impose new taxes.

The framers included a number 
of provisions to restrict the power 
of the federal government. Recog-
nizing that legislative power could 
dominate executive and judicial 
powers, the framers divided Con-
gress into two houses, specified 
different methods of selection and 
different terms of office for each 

house and gave each different pow-
ers. For instance, only the House 
has the power of impeachment, 
and only the Senate has the power 
to try cases of impeachment. In ar-
guing for approval of the new Con-
stitution, Alexander Hamilton also 
pointed out in Federalist No. 66, “[t]
he exclusive privilege of originating 
money bills [belongs] to the house 
of representatives.” This limitation 
was important because, as James 
Madison argued, the House was de-
signed to be closer to the people. It 
stood for election on a regular basis 
and it represented a smaller num-
ber of voters through proportional 
representation. These features re-
mained even after the Constitution 
was amended to provide for direct 
election of senators. The entire 
membership of the House must still 
stand for election every two years.

The origination clause is not pre-
rogative of power belonging to the 
House. It is instead a measure to 
force the members of the House to 
answer to the people immediately 
after proposing new or increased 
taxes. The entire purpose of the 
origination clause was to permit the 
people to control their government 
by making the branch most respon-
sive to the people — the House of 
Representatives — the only one 
with the power to propose new tax-
es. As with other structural limita-
tions on the power of Congress, 
this measure was meant to “nourish 
freedom” as Madison wrote in Fed-
eralist No. 56.

This structural limitation on 
the power of Congress cannot be 

waived by the House or even by the 
Congress and the president acting 
together. As the Supreme Court 
ruled in earlier cases like Chadha v. 
INS, 462 U.S. 919 (1983), and Bow-
sher v. Synar, 478 U.S. 714 (1986), 
these structural limitations on pow-
er have a purpose — to preserve 
individual liberty and to allow the 
people to maintain control of their 
government. It is time for the court 
to reaffirm its ruling in Chadha that 
the political branches “must abide 
by its delegation of authority until 
that delegation is legislatively al-
tered or revoked.” Sissel would have 
given the court that opportunity.

Anthony Caso is clinical professor 
of law at Chapman University Fowl-
er School of Law. He authored an 
amicus brief in support of the Sissel 
petition on behalf of the Claremont 
Institute’s Center for Constitutional 
Jurisprudence.
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